Editor's Note: Reconsideration denied by order dated February 19, 1998

JERY GGO/ER D B A K NGSTON RST
| BLA 93-588, 94-463 Deci ded Decenber 2, 1997

onsol i dat ed appeal s fromtwo deci sions of the Womng Sate Gfi ce,
Bureau of Land Managenent, declaring unpatented oil shal e pl acer mni ng
cl ai ns abandoned and void. WG 183601, et al.

Rever sed.

1 Energy Policy Act of 1992: Notice--Notice: Generally--
Ql Shale: Mning dains

Notice by registered mail of the existence of an
election required by the Energy Policy Act of 1992 was
to be given to a hol der of unpatented oil shal e mni ng
clains before action affecting his clains coul d be
taken by BLM a deci sion decl aring the cl ai n8 abandoned
under 30 US C 8§ 242(d)(2) (1994) is reversed because
BLMfailed to provide the holder wth the required
statutory noti ce.

2. Energy Policy Act of 1992: Notice--Notice: Generally--
Ql Shale: Mning dains

Wien a deci sion declaring mning clains is reversed on
appeal because a required notice of el ection was not
given, and the effect of the decision was not stayed
during appeal, BLMis required, after giving the
required notice, to apply IM98-01 in the further
admnistration of the affected clai ns.

APPEARANCES  Jerry Gover, Provo, Uah, pro se; Lowell L. Mdsen, Esq.,
Ofice of the Regional Solicitor, US Departnent of the Interior, Denver,
ol orado, for the Bureau of Land Managenent .
(PN ON BY ADM N STRATI VE JUDGE ARNESS
Jerry Gover, d.b.a. Kingston Rust, has appeal ed fromtwo Deci si ons of
the Womng Sate Gfice, Bureau of Land Managenent (BLMV), dated July 8,
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1993, and March 9, 1994, declaring 197 unpatented oil shal e pl acer mni ng
cl ai n8 abandoned and voi d by operation of |aw and returni ng a tendered
annual filing for 68 of the clains. These two appeal s are consol i dat ed
because they invol ve the sane clains and present rel ated i ssues.

n Decenber 15, 1992, BLMsent Production Industries Corporation
(PQ, then the record owner of the clains at issue, a notice required by
the Energy Policy Act of 1992 (EPA), 30 US C § 242 (1994). Enacted by
Gongress on Gctober 24, 1992, the BEPA sought to resol ve "a | ong-standi ng
di spute over the valldlty of 0|I shale clains | ocated over 72 years ago in
ol orado, Wah, and Womng," before passage of section 37 of the Mneral
Leasi ng Act on February 25, 1920, banned | ocation of such clains under the
general mning laws in favor of leasingg HR Rep. No. 474 (MI1), 102nd
ong., 2d Sess. 89 (1992), reprinted in 1992 US CCAN 2282, 2307-8. It
was intended to bring finality to outstandi ng clai ns whose cl ai nants had
taken little or no action to develop them 1d.

The Notice sent to PIC explained that an el ecti on whether to apply for
patent to the clains was required by the BPAto be nade by P Cwthin 180
days of receipt of the Notice, which P Creceived on Decenber 18, 1992,
thereby setting a June 16, 1993, deadline for P Cs election. O Decenber
16, 1992, Gover filed an Afifidavit of Annual Assessnent Labor for all the
clains at issue, pursuant to section 314(a) of the Federal Land Policy and
Managenent Act of 1976 (FLPMN), 43 US C 8 1744(a) (1994); this docunent
reported that K ngston Rust, too, was one of the "owners of the clains."
See Aifidavit dated Dec. 14, 1992, and filed Dec. 16, 1992. Nonet hel ess,
no notice as required by the BPA was sent to Gover or Kingston Rust by
BLM O July 8, 1993, BLMissued a Decision to P Cdeclaring all 197 oil
shal e pl acer mning clai ns abandoned and void for failure to file a notice
of election under the EPA The appeal fromthi s Decision was docketed as
| BLA 93-588.

n Decenber 15, 1993, while the appeal in IBLA 93-588 was pendi ng,
Gover filed wth BLMa copy of an "Affidavit of Annual Assessnent Labor"
for 68 of the 197 mning clains involved in | BLA 93-588. The Affidavit
reported perfornance of assessnent work during the 1993 assessnent year for
each of the clains. Wth the Affidavit, Gover paid $5 per claim for a
total paynent of $340. The filing and paynent were nade pursuant to
section 314(a) of FLPVA and inpl enenting regul ations. There is no evi dence
that Gover nade any simlar filing or paynent for the remai ning 129
clains. Q1 March 9, 1994, BLMreturned Gover's Aifidavit, stating the
$340 paynent woul d be refunded because the cl ai ns becane abandoned and voi d
by operation of |aw when a $550 nai nt enance fee required by the BPA was not
pai d for each clai mby Decenber 31, 1993, and because the cl ai ns were
decl ared abandoned and void on July 8, 1993, for failure to file the notice
of electionrequired by the BPA nh March 17, 1994, Gover filed a letter
dated March 12, 1994, objecting to BLMs rejection of his FLPMA filing, BLM
treated his letter as a notice of appeal fromits March letter and
forwarded the appeal to the Board, where it was docketed as | BLA 94-463.
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Gover has standing, under 43 CF. R § 4.410(a), to appeal these
Decisions. 1 March 30, 1994, in response to a March 9, 1994, Q der
requiring himto denonstrate that he was adversely affected by the July
1993 BLM Decision, Gover filed a copy of a deed, executed by P C on
February 13, 1992, that conveyed to G over an 80-percent title interest in
the 197 mning clains at issue here. In our Oder issued on June 8, 1994,
we concl uded G over had standing to appeal the case docketed as | BLA 93-588
since he was a party to the case and, by virtue of his ownership, adversely
affected by the July 1993 BLM Deci sion. Ve now concl ude he al so has
standing to appeal fromthe March 1994 BLM Deci sion affecting 68 of the
sane clains as the 1993 Deci si on.

Arguing that he was entitled to the statutory notice provided by the
BPA before BLM coul d take action against his clains, Gover cites 43 CF.R
§ 3833.5(d) (1992), a regul ati on governing notice to clainmants of actions
affecting their rights as owers that provided, pertinently: "In the case
of any action * * * initiated by the Lhited Sates affecting an unpat ent ed
mning claim * * * owers whose nanes show on annual filings * * * shall
be personal Iy notified and served by certified mail."

Wien Ki ngston Rust declared an ownership interest inthe clains to
BLM Gover contends, BLMwas put on notice that he was an oil shale claim
hol der to whoma regi stered notice under 30 US C § 242(a) (1994) was
required to be sent.

Under section 242(a), the Secretary nust: "Notw thstandi ng any ot her
provision of law wthin 60 days fromQtober 24, 1992, * * * provide
noti ce to each hol der of an unpatented oil shale mning clai mof the
requirenents of this Act * * * by registered mail." The BPArequires the
Departnent to provide this notice to all oil shale clainants not |ater than
Decenber 23, 1992. 1d. Qving the required notice begins a 180-day period
during whi ch a clai mhol der nust give notice of an el ection, under 30
USC 8 242(d)(1) (1994), to either apply for patent or continue
nai ntai ning an unpatented mning claim failure to nake the required
el ection causes affected clains to becone abandoned by operation of |aw
The Departnent did not promul gate regul ati ons inpl enenting this provision
of the BPA See Answer (IBLA 93-588), dated Sept. 29, 1993, at 2.

[1] In Decenber 1992, BLMwas required to serve notice of mning
claimactions or contests on clai mowers identified by annual filings nade
under section 314(a) of ALPMA  See Topaz Beryllium@. v. lhited Sates,
649 F.2d 775, 779 (10th dr. 1981). There is no statutory or regul atory
definition of who is a "holder” of an unpatented claimentitled to notice
inthe EPA W therefore ook to 43 CF. R 8§ 3833.5(d) (1992), because
notice is needed to activate the el ecti on requirenent, which constitutes
notice of an inpending action affecting the claim Uhder that rule, BLM
was required by the statute to provide notice to owners whose nanes show on
annual filings. After Gover filed his Aifidavit on Decenber 16, 1992,
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BLMwas on notice that K ngston Rust was an owner of the clains, and BLM
was required by the BPAto provide notice to Kingston Rust because it was a
"hol der" of the clains. See 30 US C § 242(a) (1994).

W reject BLMs argunent that 43 CF. R § 3833.5 (1992) shoul d not
appl y here because BLMsent a notice to P C on Decenber 15, 1992, several
days before Gover filed his Aifidavit. See Answer (1BLA 93-588) at 8.
The EPArequires the Secretary to "provide notice to each hol der of an
unpatented oil shale mning claimof the requirenents of th[e] Act." 30
USC 8§ 242(a) (1994) (enphasis supplied). Qving the noticeis a
critical action because it defines a 180-day period at the end of which a
hol der is required to file his election or his claimw || cease to exist.
S nce the EPA required notice to each hol der of an oil shale claim and
because of the critical inportance of the notice to further admnistration
of clains subject to the BPA we concl ude that BLMwas bound to notify
every hol der of an oil shal e cla mof whose existence it becane aware
bef ore the Decenber 23, 1992, deadl i ne.

Wthout notice of the el ection requirenent, no 180-day period began so
as to enable Gover to file a notice of election; he was not, therefore,
required to file a notice of election by June 16, 1993 (P C s deadline),
and his failure to do so could not invalidate the clains under the BPA to
the extent of his interest inthe clains. . Lhited Sates v. Montgonery,
75 1 BLA 358, 361 (1983) (contest proceedi ng not bi nding on co-owners of
claimnot served with notice thereof). Because BLMfailed to give Ki ngston
Rust the required statutory notice, the July 1993 Deci sion i nproperly
declared al |l 197 unpatented oil shal e pl acer mining clains abandoned and
void for failure to nake an el ection under 30 US C 8§ 242(d)(2) (1994), no
such action being required of Gover in the absence of prior notice.

[2] The March 9, 1994, BLMDecision returned Gover's Affidavit of
Annual Assessnent Labor for the 1993 assessnent year for 68 of the 197
clains involved in I BLA 93-588 along wth his paynent of $5 for each of the
68 cl ai i because G over had not pai d mai nt enance fees believed to be
requi red by Decenbber 31, 1993. In the neantine, however, BLMhas concl uded
that a mning cla nant need not pay nai ntenance fees for clains decl ared
void while an appeal is pending, if, after a clainant takes an appeal, the
Board of Land Appeal s does not stay the decision. See Instruction
Menorandum (1. M) No. 98-01, dated Septenber 29, 1997. "If a voi dance
decision is not stayed, you nust not accept any filings or fees submtted
by the clainant for the voided clai mduring the pendency of the appeal to
IBLA" Id. Applying this .M to Gover's clains neans BLMs March 9,
1994, Decision was correct in returning his Affidavit and fees, but not
correct in declaring the clains void for failure to pay nai ntenance fees or
tofilethe election required by the BEPA Because BLMi nproper|y decl ared
Gover's 197 clains void on July 8, 1993, although he was not given the
required statutory notice, but properly returned his Affidavit and fees on
March 9, 1994, BLMnust now give Gover the required notice, allowhimto
nake his election, and apply 1.M 98-01.
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Accordingly, pursuant to the authority delegated to the Interior Board
of Land Appeal s by the Secretary of the Interior, 43 CF.R 8 4.1, BLMs
July 8, 1993, Decision is reversed, the March 9, 1994, Decision is affirned
in part, and these cases are renanded to BLMfor action consistent wth
thi s opinion.

Franklin D Arness
Admini strative Judge

V¢ concur :

WIlT A lrwn
Admini strative Judge

David L. Hughes
Admini strative Judge
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